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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned deficiencies in

petitioner’s Federal incone tax and accuracy-rel ated penalties as

foll ows:
Penal ty
Year Defi ci ency Sec. 6662(a)
2006 $90, 029 $18, 005. 80

2007 90, 536 18, 107. 20
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The issues for decision are: (1) Wether petitioner is
entitled to deductions for business expenses of $252,013 and
$253,490 claimed on Schedules C, Profit or Loss From Busi ness,
for 2006 and 2007, respectively; and (2) whether petitioner is
liable for accuracy-rel ated penalties under section 6662(a)?! for
2006 and 2007.°2

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
California at the tine he filed his petition.

In 2006 and 2007 petitioner worked as a sel f-enpl oyed
consultant to various architects throughout the world. He
operated his consulting business as a sole proprietorship and
reported his inconme and expenses fromthe business on a Schedul e
C. Petitioner tinely filed Forns 1040, U.S. Individual |ncone

Tax Return, for 2006 and 2007, and attached Schedul es C on which

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

2 Respondent’s determ nations with respect to the reduction
of petitioner’s personal exenption deductions and with respect to
the increase in petitioner’s self-enploynent taxes are autonmatic
adjustnents that will be resolved by our decision of the primary
i ssue.
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he reported gross inconme of $336,475 and $334, 860, respectively,
and busi ness expenses of $252,013% and $253, 490, 4 respecti vely.

Respondent audited petitioner’s 2006 and 2007 returns and
requested that petitioner substantiate all of his Schedule C
busi ness expenses. Petitioner refused to substantiate any of his
cl ai mred busi ness expenses, arguing that the substantiation
requi renent violates his Fifth Arendnent rights under the U S
Constitution. Respondent then issued petitioner a notice of
deficiency disallowng petitioner’s deductions for business
expenses cl ainmed on his Schedul es C

At trial petitioner told the Court that he had no know edge
of any pending crimnal investigation. Respondent’s counsel
informed the Court that she too was unaware of any pending
crimnal investigation of petitioner.

OPI NI ON

| . Deficiency Deterninations

A. Burden of Proof

As a general rule, taxpayers bear the burden of proving the

Comm ssioner’s deficiency determ nations incorrect. Rule 142(a);

3 Petitioner reported the follow ng busi ness expenses on
his Schedule C for 2006: (1) Meals and entertai nnent of $17,612;
(2) business use of home of $16,940; (3) contract |abor of
$102, 400; and (4) various other expenses of $115, 061.

4 Petitioner reported the follow ng business expenses on
his Schedule C for 2007: (1) Meals and entertai nnent of $17,790;
(2) business use of home of $17,012; (3) contract |abor of
$73,700; and (4) various other expenses of $144, 988.
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Wl ch v. Helvering, 290 U.S. 111, 115 (1933). To shift the

burden of proof to the Conmm ssioner with respect to a factual
issue relevant to the liability for tax, taxpayers nust, inter
alia, maintain all records required by the Code and regul ations
and cooperate with reasonabl e requests by the Secretary for

W tnesses, information, docunents, neetings, and interviews.

Sec. 7491(a)(2). Petitioner neither clainms nor shows that he
satisfies the requirenents of section 7491(a) to shift the burden
of proof to respondent. Accordingly, petitioner bears the burden
of proof.

B. Schedul e C Deducti ons

Deductions are a matter of |egislative grace, and taxpayers
have the burden of showing that they are entitled to any

deduction clained. Rule 142(a); New Colonial lce Co. V.

Hel vering, 292 U. S. 435, 440 (1934). Taxpayers are required to
mai ntain records that are sufficient to enable the Conm ssioner
to determne their correct tax liability. Sec. 6001; sec.

1. 6001-1(a), Income Tax Regs. Additionally, taxpayers bear the
burden of substantiating the anmount and purpose of the item

clained as a deducti on. Hr adesky v. Conm ssioner, 65 T.C. 87, 89

(1975), affd. per curiam540 F.2d 821 (5th Cr. 1976).
Petitioner argues that reporting his expenses on his 2006
and 2007 Schedules C and signing his returns under penalty of

perjury constitute sufficient substantiation. W have |long held
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that signing a return under penalty of perjury is not sufficient

to substantiate its accuracy. WIkinson v. Conmm ssioner, 71 T.C

633, 639 (1979); Roberts v. Conm ssioner, 62 T.C 834, 837-839

(1974) (holding that a taxpayer does not satisfy his burden to
substanti ate cl ai mred busi ness expenses by nerely signing his
return under penalty of perjury and testifying to its accuracy,

wi t hout produci ng additional evidence); Whitaker v. Conm ssioner,

T.C. Meno. 2010-209.

Petitioner failed to introduce any ot her evidence to
substantiate his clai ned busi ness expenses, asserting instead his
Fifth Amendnent privil ege against self-incrimnation. The Court
is not aware of any pending or likely crimnal investigation of
petitioner. The privilege against self-incrimnation does not
apply where the possibility of crimnal prosecution is renote or

unlikely. WIKkinson v. Conm ssioner, supra at 638. Petitioner’s

basel ess Fifth Amendnent claimcannot stand in the way of a
determ nation of his civil tax liability.

At trial the Court warned petitioner that his Fifth
Amendnent cl ai m woul d not excuse himfromhis burden to
substantiate his clai ned busi ness expenses and offered petitioner
an additional opportunity to introduce evidence to satisfy his
burden. However, petitioner continued to assert his Fifth
Amendnent privilege and offered no further evidence to

substantiate his clainmed business expenses. Accordingly, we
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sustain respondent’s disall owance of petitioner’s deductions for
busi ness expenses cl ained on his Schedules C for 2006 and 2007.

1. Section 6662(a) Accuracy-Rel ated Penalties

Pursuant to section 6662(a), taxpayers nmay be liable for a
penalty of 20 percent of the portion of an underpaynent of tax
attributable to: (1) A substantial understatenent of incone tax
or (2) negligence or disregard of rules or regulations. See sec.
6662(b). The term “understatenent” neans the excess of the
anount of tax required to be shown on a return over the anount of
tax i nposed which is shown on the return, reduced by any rebate
(within the neaning of section 6211(b)(2)). Sec. 6662(d)(2)(A).
Ceneral ly, an understatenent is a “substantial understatenent”
when it exceeds the greater of $5,000 or 10 percent of the anount
of tax required to be shown on the return. Sec. 6662(d)(1)(A).
In addition, section 6662(c) defines “negligence” as any failure
to make a reasonable attenpt to conply with the provisions of the
Code, and “disregard” neans any carel ess, reckless, or
i ntentional disregard.

The Comm ssioner has the burden of production with respect
to the section 6662(a) accuracy-related penalty. Sec. 7491(c).
To nmeet this burden, the Comm ssioner must produce sufficient
evidence indicating that it is appropriate to i npose the penalty.

See Hi gbee v. Conm ssioner, 116 T.C 438, 446 (2001). Once the

Commi ssioner neets this burden of production, the taxpayer nust
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cone forward with persuasive evidence that the Conm ssioner’s
determ nation is incorrect. Rule 142(a); see H gbee v.

Commi ssi oner, supra at 447. \Wether applied because of a

substantial understatenent of incone tax or negligence or
di sregard of rules or regulations, the accuracy-rel ated penalty
is not inposed with respect to any portion of the understatenent
as to which the taxpayer acted with reasonabl e cause and i n good
faith. The taxpayer is responsible for putting forth evidence to
show that he acted with reasonabl e cause and in good faith.
Petitioner’s understatenent exceeded the greater of $5, 000
or 10 percent of the amounts of tax required to be shown on his
2006 and 2007 returns. Therefore, we find that respondent
satisfied his burden of production. Petitioner offered no
evi dence that he acted with reasonabl e cause and in good faith.
Accordingly, we hold that petitioner is liable for the section
6662(a) accuracy-related penalty for 2006 and 2007.
In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not
menti oned above, we conclude they are irrel evant or w thout
merit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




